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Key Changes 

Effective for applications received by the creditor or mortgage 
broker on or after August 1, 2015: 

• GFE and initial TIL replaced with the Loan Estimate  
– The items constituting an “application” are narrowed, requiring 

lenders to provide earlier disclosures based on more limited 
information 

– “Tolerances” imposed by HUD in 2010 under RESPA that limit changes 
in estimated costs have been tightened and are now subject to CFPB 
enforcement and a TILA private right of action 

• HUD-1/1A and final TIL replaced with Closing Disclosure  
– Disclosure must be received three specific business days before 

closing, requiring additional work earlier in process 
– Lender is now responsible for errors in the settlement agent’s 

preparation of the settlement disclosures, creating private liability and 
vendor management risk 
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Liability Today 

• Two different statutes with two different liability schemes 

• TILA 
– Private right of action for actual damages with attorney’s fees and 

costs 

– Statutory penalties of up to $4,000 for failure to properly provide 
certain disclosures (including finance charge and APR) 

• RESPA: No private right of action for GFE and HUD-1 
disclosures 

• Also CFPB enforcement under the Dodd-Frank Act 
– Civil money penalties of $5,000 per day per violation; $25,000 per day 

for reckless violations; $1M per day for knowing violations 
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Liability in August 2015 

• Neither Congress nor the CFPB clearly defined liability 
under the integrated TILA and RESPA disclosures 

• The CFPB states only that each provision of the rule 
carries the same liability as the statute on which it is 
based 

– TILA liability for requirements based on TILA 

– RESPA liability for requirements based on RESPA 

• No change in CFPB enforcement authority 
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Example – Tolerance Violations 

• In 2010, HUD interpreted the “good faith estimate” 
requirement in RESPA to limit variations between 
estimated settlement charges on the GFE and actual 
settlement charges on the HUD-1 

– Referred to as “tolerances” 

– Implementation has proved to be extraordinarily challenging for 
industry 

– Extensive compliance issues and remediation 

• CFPB adopted tolerances under TILA’s good faith 
estimate requirement, creating a private right of action 
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Scope 

• The rule applies to most closed-end consumer mortgage 
loans, although it establishes different requirements for 
timeshares and construction loans 

• The rule does not apply to: 
– Home-equity lines of credit  

– Reverse mortgages  

– Mortgages secured by a mobile home or by a dwelling that is not 
attached to land 

– Loans made by a creditor who makes five or fewer mortgages in a year 

– Certain no-interest second mortgage loans made for the purpose of 
down payment assistance, property rehabilitation, energy efficiency, 
or foreclosure avoidance 
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Effective Date 

• Rule generally applies to applications received on or after 
August 1, 2015  

– Lenders must be ready to “flip the switch” 

– No early usage of forms permitted 

• Systems must be able to track the application date and 
provide the correct disclosures 

– Application received on July 31 – Old disclosures 

– Application received in August 1 – New disclosures 
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The Loan Estimate 
(GFE + Initial TIL) 



9 

General 

• Use of the Bureau’s forms is mandatory for most 
transactions and only limited modifications are permitted 

• Creditor must “exercise due diligence” to obtain “the 
best information reasonably available . . . at the time the 
estimate is provided.” 
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Providing the Loan Estimate 

• Loan Estimate must be delivered or placed in the mail:  

– Within three general (open for business) days after creditor or 
broker receives an “application;” and  

– Seven specific business days before consummation 

• “Business day”  has two meanings:  

– Three-day Rule:  Days on which the creditor’s offices are open to 
the public for carrying on substantially all of its business 
functions” after receiving application (i.e., not Saturdays if not 
open) [“general” or “open for business day”] 

– Seven-Day Rule:  Calendars days except Sundays and legal public 
holidays” before consummation [“specific business day”] 
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Providing the Loan Estimate  

• “Application” means the submission of the following 
information for the purposes of obtaining an extension of 
credit: 

1. Borrower name;  
2. Borrower income;  
3. Borrower SSN to obtain credit report;  
4. Property address;  
5. Estimate of property value; and  
6. Loan amount sought 

 

• How does this impact leads? 
 

• Creditor or broker may attempt to sequence the collection of 
information but cannot refuse to accept any of the six items 
– Example: Ask for SSN or property address after receive all other 

necessary information 
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Providing the Loan Estimate  

Before   
• No verification 

(until LE 
provided) 

• No LE 
“worksheets” 
and disclaimer 
on  consumer-
specific  
estimates  (until 
LE received) 

• No fees except 
for credit report  
(until notice of  
intent to 
proceed) 
 

After 

• LE must be 
provided within 
three “open for 
business” days 
after receipt 

• Tolerances apply 
with TILA liability 

 

“Application” 
1. Borrower name  
2. Income  
3. SSN to obtain credit 

report 
4. Property address 
5. Estimate of property 

value 
6. Loan amount sought 
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Wholesale Lending 

• Broker’s receipt of an application triggers obligation to 
provide a Loan Estimate within three general open for 
business days 

• If broker provides the Loan Estimate: 
– Broker must comply with all relevant  requirements as if it were the 

creditor 

– If creditor is unknown, broker leaves Loan ID # and lender info blank 

– If creditor accepts a loan after the Loan Estimate has been provided, 
creditor is bound by the tolerance limitations 

– “[E]ven if the broker provides an erroneous disclosure, the creditor is 
responsible and may not issue a revised disclosure correcting the 
error.  The creditor is expected to maintain communication with the 
broker to ensure that the broker is acting in place of the creditor.” 
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Loan Estimate: Key Changes 

• Contains GFE and TIL content, but major format and 
presentation changes 

– GFE “Important Dates” section is gone 

– APR is deemphasized and other Fed Box disclosures have been 
removed (but finance charges and APR are still very important 
material disclosures) 

– Increased itemization of settlement charges 

– No disclosure of lender-paid broker compensation on the LE 

– New disclosures, including enhanced projected payments table 
(replaces payment schedule), “In 5 Years,” and “Total Interest 
Percentage” 
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Model Form H-
24(C) 
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Projected Payments Table 

• Itemize up to four 
separate periodic 
payment or range of 
payments 

• Estimate taxes, 
insurance, and 
assessments 

 

• Range of payments must be disclosed when:  

– Multiple events requiring a separate column are combined into a single 
column; 

– Multiple events occur during a single year or an event occurs during the first 
year; or  

– Payment may adjust based on an index 
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Model Form H-24(C) Model Form H-24(D) 
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• Itemization 
• Discount points v. origination points 
• Only amounts paid by consumer disclosed 

Model Form H-
24(C) 

Lender credits 
disclosed as lump 
sum 
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Model Form 
H-24(C) 
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What Can Change? 

• Once the Loan Estimate has been provided, tolerances 
apply 

– Zero Tolerance - Disclosed amounts cannot increase 

– 10 % Aggregate Tolerance - Aggregate disclosed amount for 
third-party services selected from List of Providers and 
recording fees cannot increase by more than 10% 

– No Tolerance – Disclosed amount must be based on “best 
information reasonably available at the time” using “reasonable 
due diligence” but otherwise no limitation on increases 
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Tolerance Buckets 

0% Tolerance 

• Lender charges  

and credits 

• Mortgage broker's 
charges 

• Paid to affiliate of 
creditor or broker 

• Unaffiliated third 
party if shopping not 
allowed 

• Transfer taxes 

10% Aggregate Increase 

• Unaffiliated third 
party if shopping not 
allowed 

• Recording fee 

• Services for which 
consumer may, but 
does not shop 

Best Information 
Reasonably Available 

• Prepaid interest 

• Property insurance 
premiums 

• Amounts placed in 
escrow 

• Charges paid to third 
party service 
providers not included 
on written list 

• Charges paid to third 
party service 
providers not required 
by the creditor  
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Shopping 

• The importance of permitting the consumer to “shop” for a 
settlement service provider 
– Not permitted – zero tolerance applies 

– Permitted – 10% tolerance applies 

– Permitted and consumer selects own provider – tolerances do not 
apply 

• How does a creditor permit the consumer to “shop”? 
– Consumer allowed to select provider, subject to reasonable 

requirements (e.g., licensure) 

– Loan Estimate identifies services for which consumer may shop 

– Written List of Providers identifies at least one available provider for 
each service and informs consumer that they may choose a different 
provider 
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Affiliate Charges 

• Zero tolerance now applies to charges for services 
provided by an affiliate of the creditor or mortgage 
broker 

• Creditor and affiliate treated as effectively the same 
entity 

• Increase in charge is not, by itself, a changed 
circumstance 

• Creditor must be able to show that increase caused by: 
– A change or inaccuracy in information relied on by the affiliate 

– New information unknown to the affiliate 

– Borrower-requested change 
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Redisclosure and Resetting Tolerances 

Revised LE must be provided within three “open for business” 
days of receiving information sufficient to establish that change 

is permitted  

Changed 
circumstance 

Consumer 
request 

Rate lock Expiration 
Construction 

loans 

Increase beyond tolerance must be caused by the event  
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Exceptions for Permitted Changes 

• Changed circumstances affecting eligibility or 
settlement charges. One of the following affects 
creditworthiness or the value of the security: 

– Extraordinary event beyond the control of any interested party 
or other unexpected event specific to the consumer or 
transaction 

– Information specific to the consumer or transaction that the 
creditor relied upon when providing the LE and that was 
inaccurate or changed after the disclosures were provided 

– New information specific to the consumer or transaction that 
the creditor did not rely on when providing the LE (but cannot 
be “application” information) 
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Exceptions for Permitted Changes 

• Consumer request. Consumer requests revisions to terms or 
settlement that cause an estimated charge to increase 

• Interest rate dependent charges. Discount points or 
creditor/mortgage broker charges or credits change because 
the interest rate was not locked when the LE was provided  

• Expiration. Consumer does not indicate an intent to proceed 
within 10 general open for business days after LE provided  

• New construction.  Closing more than 60 days after initial 
Loan Estimate 
– Amendment: For this exception to apply, disclosure must be clearly 

and conspicuously provided on Loan Estimate.  Final rule inadvertently 
prohibited disclosure, so Bureau amended the rule to permit 
disclosure on page 3 under the “Other Considerations” heading 
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Resetting the 10% Aggregate Tolerance  

• Tolerance is not reset by an increase caused by a changed 
circumstance until the aggregate charges have increased by 
more than 10% 

• For example:  
– Tolerance is not reset if increase in title insurance premium results in a 

7% increase in the total due a changed circumstance 

– But tolerance is reset if (1) appraisal fee later increases original total 
by 4% due to another changed circumstance; and (2) creditor reissues 
Loan Estimate within three open for business days   

• Timing of revised Loan Estimate tied to date on which creditor 
receives information sufficient to establish that charges have 
increased by more than 10% 
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The Closing Disclosure 
(HUD-1/1A + Final TIL) 
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Model Form H-
25(B) 
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Loan originator 
compensation paid by 
the creditor is 
disclosed in “Paid by 
Others” column 

Model Form H-25(B) 



31 

Model Form H-
25(B) 
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Model Form H-
25(B) 
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Model Form H-
25(B) 
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Providing the Closing Disclosure  

• Borrower: Creditor or settlement agent  

– Settlement agent must comply with all applicable 
requirements 

– Creditor must ensure that requirements followed 

• Seller: Settlement agent 
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Providing the Closing Disclosure 

Initial Closing 
Disclosure 

• Must be delivered in 
person at least three 
“specific” business 
days before 
consummation 

• Otherwise, six 
specific business 
days before 
consummation 

Inspection 

• Borrower can 
request open for 
business day before 
closing based on 
information known 
at time but omit 
seller information 

Revised CD & Seller CD 
(at consummation) 

• Except additional 
three-day waiting 
period if:  

• APR increased  by 
more than 1/8 of 
one percent (1/4 
for certain loans) 

• Change in loan 
product (e.g., fixed 
rate to variable) 

• Addition of 
repayment penalty  
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Providing the Closing Disclosure 

• Initial:  Deliver to borrower in person at least three 
specific business days before consummation; otherwise, 
six specific business days before consummation  

– “Closing” and “consummation” often used interchangeably, but 
the trigger is consummation, which is the date on which the 
borrower becomes legally obligated 

• Right to inspect: Borrower can request open for business 
day before closing based on information known at time 
but omit seller information 

• Seller: Settlement agent provides at closing 
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Delivery 

• Mail (USPS, UPS, FedEx, etc.): If creditor mails disclosure, 
consumer is considered to have received it three days 
after it was placed in the mail [unless creditor can prove 
earlier receipt] 

• In person: If creditor hands the disclosure directly to the 
consumer, consumer is considered to have received it 
that day 

• Email: Creditor may deliver by email, but only if 
compliant with ESIGN-Act provisions.   

– But mailbox rule still applies, unless creditor can prove earlier 
receipt 
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Providing the Closing Disclosure 

• Redisclosure: At closing except additional three-day waiting 
period if: 
– Change in loan product (e.g., fixed rate to variable)  

– Addition of prepayment penalty 

– APR disclosed on initial Closing Disclosure “becomes inaccurate, as 
defined in § 1026.22” 

• § 1026.22 continues to state that the APR is accurate if:  
– The APR results from the disclosed finance charge; and 

– The disclosed finance charge is greater than the amount required to 
be disclosed 

– Therefore, a reduction in the APR of more than 1/8 or 1/4 of a 
percentage point as a result of a reduction in the finance charge will 
not render the APR inaccurate (but if APR reduced for another reason, 
redisclosure required) 
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Resetting Tolerances on the Closing Disclosure 

• Final revised Loan Estimate must be received by consumer no 
later than four specific business days before consummation 
– If there are less than four specific business days between the time the 

revised Loan Estimate would be provided and consummation, 
tolerances can be reset using Closing Disclosure 

– Creditor can use final Closing Disclosure to reset tolerances for 
changed circumstances that occur 7-8 specific business days before 
closing 

• But if closing date is delayed after initial Closing Disclosure 
provided, a revised Closing Disclosure may not reset the 
tolerances 
– Example: If defect discovered during walkthrough and closing is 

delayed by two weeks for repairs, lender cannot impose a rate lock 
extension fee 
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Permitted Changes After Closing 

Curing Tolerance Violations:  

• If consumer pays amounts 
in excess of tolerances at 
consummation, then no 
later than 60 days after 
consummation the creditor 
must:  
– Refund the excess payment to 

the consumer and  

– Provide a corrected CD 
reflecting the refund 

 

Other Permitted Changes:  

• If amount paid by consumer 
changes during the 30 
calendar days following 
consummation, creditor must 
provide corrected CD within 
30 calendar days of receiving 
information sufficient to 
establish the change 

• Non-numeric clerical errors 
must be corrected within 60 
days after consummation 
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CFPB Mortgage Origination Rules Deskbook 

If you have not received The New CFPB Mortgage 
Origination Rules Deskbook but would like to request either 
a .pdf version or a hard copy, send an e-mail to: 

 

  CFPBDeskbook@BuckleySandler.com.  

mailto:CFPBDeskbook@BuckleySandler.com

